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The ‘Administrative Measures for the Record-filing of the Incorporation and Change of Foreign-

invested Enterprises’ have been rolled out nationally after having been successfully tested in China’s 

pilot free trade zones. 

 

On October 8th, 2016, the Ministry of Commerce (MOFCOM www.mofcom.gov.cn) issued the ‘Interim 

Measures for the Administration of Establishment and Change Filings of Foreign-invested Enterprises’ 

(Interim Measures). Also on October 8th, the National Development and Reform Commission (NDRC 

www.sdpc.gov.cn) and MOFCOM jointly issued Announcement No.22 of 2016 (Announcement 

No.22), which provides that instead of the previous approval system a filing regime will be used for the 

establishment and changes to most types of foreign-invested enterprises (FIE). Excluded are FIE 

which are subject to national special administrative measures for admission, i.e. which are active in 

industries that are listed in a so-called ‘Negative List’. 

 

The foreign-invested enterprises (FIE) establishment procedures are essentially replacing the 

previous administrative approval process with a simplified filing system that reduces processing times 

from around 12 working days to 3 and is mostly conducted online. 

 

A foreign investor that makes an investment in other industries than those listed in the Negative List 

may apply with the registration authority for the registration of establishing, altering (by record-filing) or 

deregistering a foreign-invested enterprise directly, and will not need to submit the record-filing 

certificate issued by the competent authority of commerce any longer. 

 

Although MOFCOM approval is generally no longer required and this one aspect of the registration 

process has been simplified, the overall process is still largely unaffected and is still rife with 

bureaucratic red tape.  

 

Foreign Investment Catalogue Replaced With the Negative List  

 

In the past, the Foreign Investment Catalogue classified industries as either encouraged, restricted, or 

prohibited to foreign investment. Since April 11, 2016, the Foreign Investment Catalogue has been 

http://www.mofcom.gov.cn/
http://www.sdpc.gov.cn/
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replaced by the Negative List. The Negative List is a list of the restricted and prohibited industries; this 

list covers the same industries than the previous Foreign Investment Catalogue. 

 

Overall, the impact of the Negative List is minimal. As stated above, the list consists of industries 

previously found on the restricted and prohibited categories of the Guidance of Foreign Investment 

Industries (Revised in 2015). 

 

New filing system  

 

FIE can now be incorporated by means of the simplified filing process with their local MOFCOM 

branch. Eligibility for the new procedure hinges on whether or not the scope of business is restricted 

by the Negative List for Foreign Investment. The filing procedure is carried out online via a dedicated 

information system, with required documentation cut down to include an application form, letter of 

undertaking, business license, and power of attorney appointing the representatives to make the 

application. 

 

Although the application procedures have undoubtedly been streamlined, the new system is 

somewhat stricter regarding supervision: FIE that do not meet the filing requirements will be subject to 

tougher supervision by the Commerce Committee, which is more partial to conducting random checks 

and inspections. Moreover, FIE are required to provide more information concerning shareholders and 

the actual controlling persons of the FIE. After establishment, if the FIE wishes to make any changes 

to fundamental features such as change of address, business scope, registered capital, legal 

representative, etc., a filing application must be made within 30 days after the change. 

 

That said, FIE will benefit from application certainty and efficiency: under the previous system, most 

FIE transactions were subject to approval of district and prefecture level MOFCOM divisions. In many 

cases, district division MOFCOM personnel displayed inconsistent understanding of the laws and 

regulations, resulting in many applications being left unapproved. Because the new system shifts the 

application process to provincial-level MOFCOM divisions, a more uniform treatment and reduced risk 

to applications can be expected. As long as submitted documents are all in order and do not fall under 

the scope of the negative list, the filing will only take three working days to process. 

 

Investor Identification Required  

 

The revisions to the Foreign Investment Laws now require that the controlling person or persons of 

the foreign invested entity is identified. The actual controlling person is defined as either those person 

or persons who 1) collectively have 50% ownership in the foreign investor that will establish the FIE in 

China or 2) the persons who actually control the foreign investor through means other than owners 

(e.g. control over the decision making). 

 

Under the new requirements, special purpose vehicles (SPV) and other structures used to hide the 

identity of investors will no longer be a viable option for investing in Chinese entities. This is intended 

to prevent “round-tripping” – where Chinese individuals invest in overseas companies that reinvest in 

China – but it will affect most companies investing in China and potentially create a significant amount 

of additional documentation requirements. Unless the investor in an FIE is a publicly traded company, 

the individuals that have control must be identified. Since control of many private companies is 

purposefully decentralized, all individuals that collectively control the investing entity will need to be 

identified. 

 

 

Sources:  

1. ECOVIS Ruide China, newsletter of November 2016. 

2. 2017 King & Wood Mallesons, News & Insights, What a Negative List! October 2016 
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http://www.kwm.com/en/knowledge/insights/unexpected-negative-list-on-cross-border-investment-

20161011  

3. Sovereign (China) Limited, newsletter of China Focus – October 2016: The Reforming of China’s 

Foreign Invested Enterprise (FIE) Laws 

https://www.sovereigngroup.com/china-focus/china-focus-october-2016/  
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